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ISSUE 

WHAT IS THE CONSEQUENCE OF THE FAILURE TO FULLY COMPLY WITH THE 
FAIR DEBT COLLECTION PRACTICES ACT IN A SUMMARY ACTION FOR 

POSSESSION (AN EVICTION CASE) BASED ON NON-PAYMENT OF RENT? 
 

Cisero v. Rosen & Cecchi ESX LT 27084-12 
 
The following facts are not in dispute: 
 
 The complaint was filed on August 29th, alleging non-payment of rent for the 

months of May-August, 2012 (and amended at trial, on October 3rd to include 

September and October).  The complaint was also based on non-payment of late 

charges, water charges, attorney fees and a charge for “Dishonored check.”  

Defendants did not dispute owing rent, but they did dispute the amount owed and 

alleged as a defense that the complaint was filed prematurely.1 

 The defense was based on the fact that plaintiff’s counsel sent a letter dated 

August 9, 2012 to defendants, intended to have been in compliance with the Fair Debt 

Collection Practices Act (FDCPA), 15 U.S.C.S. §1692 et seq. and that the defendants’ 

responded by letter dated September 4th, stating, inter alia, that “… I do not, however, 

accept the calculation of the amount claimed to be due, and therefore request a 

verification of same, along with appropriate back-up documentation.”   

 Defendant also sent a letter (September 14th) to plaintiff’s attorney stating that he 

(they) had received the eviction complaint that was filed on August 29th (with a trial date 

of October 3rd).  That letter suggested that “… you re-file the complaint at this time, 

rather than have me make application for you to do so.”  It made reference to the 

FDCPA 30 day requirement and defendant’s dispute of the debt, counsel’s verification 

of the debt (by letter dated September 4th) and again disputing the “verified” debt.  It 

                                            
1  There was another defense to the entry of a judgment, but that is irrelevant to this opinion or the 
conclusion. 
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added that the August 9th letter, invoking the FDCPA meant that the complaint should 

not have been filed prior to September 8th, “at the very least.”2 

 
DISCUSSION OF LEGAL REQUIREMENTS 

I. 
REQUIREMENTS OF THE FAIR DEBT COLLECTION PRACTICES ACT 

A. 
APPLICABILITY OF THE ACT TO ATTORNEYS 

§ 803.  Definitions [15 USC 1692a] includes the following: 
As used in this title --  

…. 
(5) The term "DEBT" means any obligation or alleged obligation 
of a consumer to pay money arising out of a transaction in which 
the money, property, insurance or services which are the subject 
of the transaction are primarily for personal, family, or 
household purposes, whether or not such obligation has been 
reduced to judgment.  
(6) The term "DEBT COLLECTOR" means any person who uses any 
instrumentality of interstate commerce or the mails in any business the 
principal purpose of which is the collection of any debts, or who regularly 
collects or attempts to collect, directly or indirectly, debts owed or due or 
asserted to be owed or due another. Notwithstanding the exclusion 
provided by clause (F) of the last sentence of this paragraph, the term 
includes any creditor who, in the process of collecting his own debts, uses 
any name other than his own which would indicate that a third person is 
collecting or attempting to collect such debts. For the purpose of section 
808(6), such term also includes any person who uses any instrumentality 
of interstate commerce or the mails in any business the principal purpose 
of which is the enforcement of security interests.3  
 

 Hodges v. Sasil Corporation, et als. 189 N.J. 210 (2007) has held that firms (or 

individual attorneys) regularly engaged in summary dispossess proceedings were 

subject to the FDCPA and that summary actions for possession based on non-payment 

of rent are efforts to collect the debt: “We therefore conclude that a law firm that 

                                            
2  Defendant’s letter concluded that they were “exploring all avenues available” to make a substantial 
payment forthwith. 
 
3  There are several exclusions that are not relevant to this opinion. 
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regularly files summary dispossess actions for nonpayment of rent is a debt collector 

subject to the FDCPA.  Our holding is equally applicable to individual attorneys.”4 5 6 

 

 B. 
THE CONSEQUENCE OF AN ATTORNEY SERVING THE  
“30 DAY LETTER” BEFORE COMMENCING THE ACTION 

 
 As noted above in the recital of facts, plaintiff’s counsel did serve a “30 day letter” 

required by the FDCPA, 15 USC 1692g.  That section provides that: 

(a) Within five days after the initial communication with a 
consumer in connection with the collection of any debt, a debt 
collector shall, unless the following information is contained in 
the initial communication or the consumer has paid the debt, 
send the consumer a written notice containing --  

(1) the amount of the debt;  
(2) the name of the creditor to whom the debt is owed;  
(3) a statement that unless the consumer, within thirty 
days after receipt of the notice, disputes the validity of the 
debt, or any portion thereof, the debt will be assumed to 
be valid by the debt collector;  
(4) a statement that if the consumer notifies the debt 
collector in writing within the thirty-day period that the 
debt, or any portion thereof, is disputed, the debt collector 
will obtain verification of the debt or a copy of a judgment 
against the consumer and a copy of such verification or 
judgment will be mailed to the consumer by the debt 
collector; and  
(5) a statement that, upon the consumer's written request 
within the thirty-day period, the debt collector will provide 

                                            
4  Actually, the Hodges case was an action commenced by the tenants, under the FDCPA and because it 
was decided on a motion for summary judgment, the Court found the record incomplete concerning the 
regularity of Feinstein's participation in summary dispossess actions and remanded it on that point. 
 
5  By way of observation, the act does not apply to individual landlords who file a complaint on their own 
behalf: “The term [“debt collector”] does not include -- … (D) any person while serving or attempting to 
serve legal process on any other person in connection with the judicial enforcement of any debt…”  [15 
USC 1692a.]   
 
6  My research has disclosed no dispute about this point, although there are many cases questioning the 
requirement of the verification of the debt when the first communication by an attorney consists of the 
formal pleadings filed with a court.  I suspect that this issue is the result of cases having been decided 
before the amendment exempting formal pleadings from being considered “an initial communication.” 
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the consumer with the name and address of the original 
creditor, if different from the current creditor.  

(b) If the consumer notifies the debt collector in writing within 
the thirty-day period described in subsection (a) that the debt, 
or any portion thereof, is disputed, or that the consumer 
requests the name and address of the original creditor, the debt 
collector shall cease collection of the debt, or any disputed 
portion thereof, until the debt collector obtains verification of the 
debt or any copy of a judgment, or the name and address of the 
original creditor, and a copy of such verification or judgment, or 
name and address of the original creditor, is mailed to the 
consumer by the debt collector.  
(c) The failure of a consumer to dispute the validity of a debt 
under this section may not be construed by any court as an 
admission of liability by the consumer.  
 

However, 15 U.S.C.A. § 1692g(d) provides that: 
 
(d) Legal pleadings. A communication in the form of a formal 
pleading in a civil action shall not be treated as an initial 
communication for purposes of subsection (a). 

  
Hodges, supra, noted that exception, as follows: 
 

However, the Act's recent amendment eradicated any alleged 
conflict between the FDCPA and our court rules. Congress 
amended the FDCPA's validation notice requirements, stating, 
"[a] communication in the form of a formal pleading in a civil 
action shall not be treated as an initial communication." 15 
U.S.C.A. § 1692g(d). 
 

 Because plaintiff’s complaint was filed within thirty days of the August 

9th initial communication in connection with the collection of a debt, it was 

filed prematurely and therefore I must dismiss the complaint, without 

prejudice.7   

 
 

                                            
7  I have also considered whether the letter that constituted an attempted compliance with the FDCPA 
was mere surplusage (similar to an unnecessary notice to quit based on non-payment of rent) and 
therefore not material to dismissal of the dispossess action.  My conclusion is that the letter, rather than 
formal pleadings, is within the Act and that therefore the balance of the Act is applicable and the 30 days 
period is a requirement of law. 
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POST-SCRIPT 
 

 It has come to my attention that some lawyers attach the “30 day letter” to a 

summons and complaint for eviction.  I find that that is potentially misleading to an 

unrepresented tenant who is advised of the right to dispute the validity of the debt within 

thirty days, but at the same time, according to the summons, “If you want the court to 

hear your side of the case you must appear in court on this date and time: ________ or 

the court may rule against you.”  The date scheduled is normally less than 30 days after 

the tenant receives the summons.8  Besides the potentially misleading information,9 

there are two additional reasons why I find that the “30 day letter” should not be 

attached to a summons and complaint: 

 1)  If there is no initial communication from counsel (or any other debt collector 

acting in behalf of the plaintiff) the filing and service of the summons and complaint 

does not constitute an “initial communication” and therefore does not initiate the 30 day 

period. 15 U.S.C.A. § 1692g(d).  Lane v. Fein, Such et al, 767 F. Supp. 2d 

382 (U.S.D.C., Eastern District, 2011). 

 2)  The correct form of complaint, according to the Rules of Court, must be 

verified (in residential non-payment cases), see R. 6:3-4(c),  

Form of Complaint in Non-Payment Cases. Complaints in summary 
actions for possession of residential premises based on non-payment of 
rent must be verified in accordance with R. 1:4-7, must expressly state the 
owner's identity, the relationship of the plaintiff to the owner, the amount of 
rent owed as of the date of the complaint and that if this amount and any 
other rent that comes due is paid to the landlord or the clerk at any time 
before the trial date, or before 4:30 p.m. on the day of trial, the case will be 
dismissed. The amount of rent owed for purposes of the dispossess action 
can include only the amount that the tenant is required to pay by federal, 
state or local law and the lease executed by the parties. The complaint 

                                            
8  See R. 6:2-1. Form of Summons: The form of the summons … in landlord and tenant actions for the 
recovery of premises, unlawful entry and detainer actions, and actions in the Small Claims Section, in lieu 
of directing the defendant to file an answer, the summons shall require the defendant to appear and state 
a defense at a certain time and place, to be therein specified, which time shall be not less than 10 days in 
summary dispossess actions and not less than 5 days in small claims, nor more than 30 days from the 
date of service of the summons, and shall notify the defendant that upon failure to do so, judgment by 
default may be rendered for the relief demanded in the complaint.  [Underlining added.] 
  
9  One of the objects of the Court, as stated in Hodges, was “to prevent unnecessary confusion” in the 
pleadings. 
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shall be substantially in the form set forth in the model verified complaint 
contained in Appendix XI-X to these Rules. 
[Italics added.] 
 

 The only significant distinction between the requirements of 15 U.S.C. 1692g and 

the rule is the absence in the complaint of the 30-day right to dispute the debt.  

However, the ability of the tenant to present a defense in court is of greater significance 

than a letter disputing the debt.  Inasmuch as court proceedings present greater 

opportunities for supervision over the merits of any claim for eviction than the 

verification10 of the debt by the debt collector (or to determine the payment of rent, and 

the actual amount due for purposes of the dispossess action) the object of the FDCPA, 

to wit, prevention of abusive, deceptive, and unfair practices (see 15 U.S.C. 1692) is 

maintained without the undue interference with the object of prompt dispositions of 

summary actions for possession. 

 

  

 
10  As noted above, the complaint must be verified in any event, in a residential dispossess case based on 
non-payment of rent 
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